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#Onc of the most controversial theories of harm in competition law in general and
within the category of exploitative abuses in particular is excessive prices”.
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“The mere possession of monopoly power, and the concomitant charging of monopoly
prices, is not only not unlawful; it is an important element of the free-market system. The
opportunity to charge monopoly prices — at least for a short period — is what attracts
nbusiness acumen” in the first place; it induces risk taking that produces innovation and
cconomic growth. To safeguard the incentive to innovate, the possession of monopoly
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power will not be found unlawful unless it is accompanied by an element of anticompetitive
conduct™.
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DMLY MYITN NN TINNTY 12X 10 2092 PNND 21T 00 NP7 "MYRvn svip Y iy
NN NN INT TUNI 127 MDY NRMP,TYHNI VNS 293 22,15 MYYY 1D MNION NMTID
DYMPN DMV DMININNY T KW ,05553 DXNNNA NV NPNAY IVIN TPAYN 1TV NOND
90037 ,91°0 1°2,719°210 1T N0 MNNIAY D19 DPYP2 NINITNA DY 1 N0 dNRn D
MINN DY ANYPY MYPYAY DINI9ND 18D MBYY 19IND 1PN ADINATY DN WA SYHN NINT

DNYN MNTAN NNAN NPAYDIN

N2IZY , 7123 D 1Y NN 1317 XN NYIAPY VDY DININD DA NN NVINNH DY, 72D 1avN
NN NNIZ MINPHN DIVTN NNN ,OUWNT T2 .7Wa ONpPnvh SV 0MIYn oennn by wawnb
MIAY2 NN NONY VAN NNV TPVIPNITA 112NN DY N¥D AMDY NPT TIT NN DY
ANNRNY PINNNA DY N XNIVINT MIYY MDY NN DY MO0ann .(TYNna Nan1n1a INXI) NN
N2 MY IMIVINIY DIDOPHN NN D Man TINn (Cost-Plus) nMby 091217 19182 1IN NN
DONI1NN DY 270 19INT YOWNT MUY 1T PV MIAN .ASIIN DY NN NIMLY 7a0 DY DY HY Ioa
NPV NIAND DMANY DIXINN — PVINMITH NNRPIN YY NI DMLY NIDNDT MYY»NNY
D20 NNPY MIDVIND NIYTND DININN YO QN MUY IT TIT2 I¥INN NHN L9002 .D1NN

L. owTn OININ NpYna

NMDY ¥ YLIPMT NP PT-JY B2INN DX BXPNNI TIYTI TPMININ MAWNNY )0 DN
NPNNTN DMINNN MONI ,MNTPAN YW D¥INN YO NMINTI MYV XY NPYIYI NPRIIN

WXV MINANY T2 IWNNNI AT P, I08Y 1PAY 9000 N PIvi D117 01PNR1 % 00 Nt w0y onpant
2107 INY . MNDND NDIT 219NN NINN INRT VIO NDNI INND PILL MW PNNI IWNNE PIYD D119 97N
Aricl Ezrachi & David Gilo, Are Excessive Prices Really Self-Correcting?, 5 J.;788-78¢ DTmya ,n 1T
NN 20 535 806-804 DYTIVYI N0 DID 123 22 : INNDRD NNPIAN Y T s .Compet. L. & Econ. 249 (2009
.302-300 o1y, MuNnn
D101 1M NP . PINKR DI NINN N 1T NI T2 M9 NN TINN DD 0Y DPNON XY WApnw Y 2wn 2
MINNN MY W) DIINYND NNSPM TYHRN "DY 1NN MPY PYN NN 0MUY 1NN 1NN 1NN XN PIva 98my
DIPRY DY WAUNT DMWY, TN ISIND 12N, 1NZN00,NEPN NIMDY DMWY YW NOVIY NIPNIY (D9WNN 71D3 YW IN
-312 Tmya ,OECD-n 709122 597NN TINND NTAY : 71 P03 18T .18 TINY 9800 MNBna
Y1397 215y (NDP VAVNN NI VYNNI NYYIY 193) PIVI MINK NN YY 0N 1PNRY INNYAN N2 VI O) YT
MY MIT INIVINI TPIY PR O NXANN NINY ,0MIINT WPWN PN NN Y119 P29Mn H¥a HY o¥IBNa
INNN SV MY mT nva arn axmn
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L 0910120 XY DMIPN )3T 128N NNNNA NPIST DX IV 19N 9020 2PV DIV DY IPMINNN
IIAND MNYAN N2 NPAY NNVY INARD MIAWNNN DY ROVIND

2817 9Y VAYHNN N2 MLYNNA NN DIV INNIY YW MIYYNY D) Hpun on»h ¥ nyavpna 30

TAPT OMINON PINT DOPAN NYIP IT-DY PV MAWNNY T2 13¥D .pYna >minni

MYLY YWD MO ,DNIIXN NN PV IMINNN DPINI TN NIV YN NODY ,INNYOWD
LDMNNRN MYWNN NN DISYN TN 1 N9 NoNN Nya

NWNT N0 INNN OPT NYINI WNINND DIDYY MY M0 NYY onMnnd Ypn 02 19Na W31
PAND T NN PAIVN TYPN) NPT XY NN DN DNPHRA NIN NYSINN 12 I8N7 ON»NN
NY 12 2819 DRMIN VA MYLA N .M PN NP PANI 1ITH PN N 53192 IWUND NI
MNI2N MY NN WA NDNN MYV 1YL 1M 1D 1NN M PN N2 1NN TH NPINR NYSIND
XY 71 N0 MYV L ANT OY DN ANIND NN INVINNDY APY XD INNPN 2Y I8P NMNva
ANNNY MHVIPTA NNRPON YW DIPINNT YN NI PIMINNN TON2 N9 DY NMDY NN
1OIXN MY AIXINN VAN AN NN DI NYNIN MDD ML, NINT D (D1INIXIVIN DID1P)
19INT NI PMINAN TONNT YION TN NINKIND,DOYD ININY 293 ,PYNI MNTONI¥INNI YION 7IN
NOYAN) PYNRIN NUNN MPV HY HHRIAND MYPN 10D 0T TIND D1)IISY DOPI 10N7 T0YY

24 (90N NAYIAN) VN NDNN MYV HY MYyHn ANy nNMax (Y

25 NDYAN MAPYA PIYA NHYSIND MINNA) DMIIIYN NNNIA NPMNAY MON1NN DY MDYUNH : T .32

9NY 12NN IN2NY 2901 NNRI AMYNINNY NI MIINDVN AVNNNI NNXYNN NP¥N HY

VONY 212370 17 1NN IAPY 11D DNV DTN D1YPI IYNNNA XMYNIVR X NYOY M20N
X NN N XN PN HYI T-DY NNV PNNN 2D WP 1N

19989 NN NNNAN NP NONY ,INPN NNV NN NYNNL YOIV NOVINN T35 00 MK MY .33

NNIONN PN NNONN T IPYN T10 DNPOY DIV ,PYN1 DXINWHN INSPN MDY nNLam

MNNI MYLY NPON NONY OIYNN TRY ,PYHRI TNV IPINT NYNIY NPOM TI2 DIVIN

DMPRN NIXY NY 1Y WY NNV DX ,NPYN YV N9 NN A8YD 021N 9N DOV .NDYN
.12 DU DNINNHDN

Y95 —yNNNWH van .1

NN NYYI N1ONN DIYY IWNI MY DY TN DYV DMP DN NINY DNV DNPIWN NONY L34
NN PINDY 19PNV TUNDY M) 1IN Y2

MY DMWY QN ,NINNNN T NN0NI DM DPNN T NPIN PVIVNY DONWN v 7D .35
,MZAT 1T YA 1080 DN MINNA 01 YYII02 NYNAN NPT NPNTHI NIV NPIN NP TNI
PV ANINN IPINND PTAAPIOPM MIIVOIN,NTIP ,NPIAN MNIND VIYHN MUY NN P2
DMINNR PINTY N PIVN DY LIAYNY INIVHY NMVTH MY NVIPI HY NIDIN NPPNN 1R NN HY

David S. Evans and A. Jorge Padilla: Excessive prices: using economics to define administrable :nanina
mxnononm (Evans & Padilla 190Y) 22-21 1mya legal rufes, CEMFI Working Paper No. 0416 September 2004
.28-27 ©Tnya Jenny nyT-nn ; OV M100N
.271 Tnya , OECD-n 17902 1 220pn Ny ; 3 Tinya Jenny NYT-NiN ; 296 TINYa ,MOSNNN NN D1 1233
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VDTN THYN DI HY MNOIN 12 DO KY ,NNT NMYY 26,12y HY 1907 MIND NN oY DN
27 599 119INY DONPIVNN 1P YN T W) .M WIN PN2 PR 111 DY TIT1 Piva

91999 Y 3 MDA ,2APND P12 LIYNN NV NN DY NVIIIN MIXPHDN IWR NN MY, TN
YYNN SYa 00T DR OT-YY Max PN MNP NN N33 7Y NON MINND 21T NNI0N2
MINNY 102 PYD YD ,TI297 .99 AINY 19D 12181 NN NN PN NN NRSPNN nmyo
IMPNN PTI NOONN NPIN NN T 20123 1IN 2122 PAR 1123 5Y D) 10NN 112D JPNTNN
NN ADON Y N2 MTYA D790 NONY ,17 PO DNG GN) T292 MPINT DXNYD NYSINnD
Y192 NN YY MOIN HY NOINT DNNLN DMYWPA DI 10D PYNNN PV NI NYIM NNNN YT P

29 M2) N

SUNY T2 .PNAM WD NINNN 1IN 0N DPNVYA NIYNIND MDIPR PTI 199NN 9733 10 1D
NPT TIONX L3 ,N1P MOIN 10D MWP DIPYHX YIPINY DININT 117 YD) NN NOINN
INVITN MOIND NYINA NYT POV MPMY AN TINND NN D3 027 INIT MDY, D0, DN
MINN NY9HN WYNN NN ,TPNONY qY8NY IN YN oMy 7151 01N DPRNn 01PN

31 19N NN NN DY YW DMNYL DDA TV YYN — TIIND NNV 1280 N1

MINNN MY YV SMYN NNTA 92D N2 ODY IND NN MOINN NINI MTINNIN DY
MY MNN 993 9HN 71T NPN DPNNI DY MIAWNN 2D 1NN 12,1994 MIVS INTPNN
DO MYNNN HVPMTN DR MY IND TPHNN MDAV 1201 MINN MW
IYIY THYN 9189 ¥ana 2008 NIV MNIN MNOXINTY NPNINN THONA DY 2.009NNN HY ManInm
N1 TPVIINIT NN DY PV MINNT NN MYNON MW MYINN NPNIN 1NN NTPHRNN NN
PIOYY TNNNHD YYN2 AN 13, DTHY APm) MDIIN PV NINN 1NN DY 1Y N9INI
NOIY MDY AWUNHD IMINNN YN AN YND PTYY DYV 0NN 01NN DY NOVHRNN N19INA

3 73y 72 NN

YN ,MAN 1IN NN PNHRD N0 PoY IWN L2011 mwa OECD-n N vy Snvn inxva
DMIPNRI P MY 1 NV PN T N9ONY Dwab W Y NThY MAND MINNN M2

.Sherman Act, 15 U.S.C.(2011)3¢

LOECD-n 70012 120 MmN NTaY : Nanmina s

.General Motors 1»y2 7m0 12,223 1907

Opinion of Advocate General Wahl, Case C-177/16 Biedriba ;815-813 0 11pa N0 D10 701 123 : Hwnh 0
*Autortiestbu un komunicg$anas konsultaciju agenttira — Latvijas Autoru apvieniba’ v Konkurences padome
ROBERT O'DONOGHUE & JORGE PADILLA, THE LAW AND ECONOMICS OF ;{Wahl ny1-nvn 1ono) (6.4.2017)
T2 5y 019NN oMY Mt 1903 .(0'Donoghue & Padilla \onY) ARTICLE 102 TFEU, 735 (Forthcoming 3" ed.)
JIOIIRN MDININ MT-9Y MPTI DIOYY NOINIY NP 1T

CASE w0 12 poyw napnd NonT 902 36 DO MIYN IND NP NN 1P0YY DNIPR HY NINnT ¥
AT.39816 — UPSTREAM GAS SUPPLIES IN CENTRAL AND EASTERN EUROPE, DECISION OF THE EUROPEAN
C-177/16 - BIEDRIBA : 9750 12,3 D18 MM POYY 0102 MNanT ; COMMISSION OF 24 MAY 2018.
"AUTORTIESTBU UN KOMUNICESANAS KONSULTACHU AGENTURA - LATVIIAS AUTORU APVIENIBA"

Joined Cases 110/88, 241/88 and 242/88 ;(AKKA 133 19n5) KONKURENCES PADOME ECLI:EU:C:2017:689
"Diisseldorf Higher Regional Court : 1 0102 poyw mpn? xonT; Lucazeau v SACEM, [1989] ECR 2811
confirms decision on reduction of Berlin water prices" Available at:

htp: Hwww.hundcskarlcll:nm,dczSharcan_c:-;ch|dunngNxMc]dungcn‘-‘/uzoNcwsﬁfoZOKamsscI1324_02_2014_\-\’
COMP C-1/36.915 Deutsche Post — Interception of cross-border : 187 ANIT >XMPwa poyvw napny N7 ; asser. html

.(Deutsche Post y»y 15n5) mail, (2001) OJ L. 33140
.27 Tya ,OECD-n 1non ; 20 Tmya ,Motta & de Streel
-European Commission X XIVth report on Competition Policy, 207 (1994) 2
Commission Press Release MEMO/08/761, “Antitrust: Guidance on Commission enforcement priorities in
-applying Article 82 to exclusionary conduct by dominant firms—frequently asked questions" (3.12.2008)
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YINY NTNRYN 29-9Y .71V MNNNN 28N NN 22002 D12V NN TY0 PN AN 1,003V, DIINRNN
PR TINNI MAX N 2N22 PAN N3 DY NOIND NN, TPNTPNN NP0 DI NIPNYNY DY
YNON DAMPY INT TIIND IMYNVYA 191N DX D3NN DINY 0N DOAXHNI NINN NXIND TPUY)
MaPYa PIUN 2NN NPAY NPV NYIN DV MINN NDNT ,NANT .Y D1YWHRND MINTNM 10D
ONY 34 MmY 09BN DY9IN YW MYLN SMYBYHRN YYNN D) 0D ,N2OYN 5 Nant NN
N9y HY NIN 39D TN JOIN 12INT NWYNRY 129N NIV THANPND MINNT MI2X) 23 MNID 1NN
MPOW NPVLIPOIT MNP DY NPT THYNR DI¥NY MYINT HPMOINN TPV MY N N2 PN
-9y NYVN HY NIN MY 17 NMINKD DNY 2, PIY 35513 MBI NI MPTH M2Iyd
Sv NTA NMYY SV 0MPRI AN N, TINN NPYVIANNIAN DINNA APV NPMNN MINN MM

36 P2 MOTIN YV DX PNHN DIVINN TN QNI MIND

Y MIITIIN NWAN DY DY TAN MPA NYIY NDWN NPINIY MM )NDIN NI 179 DY 1D, PIXd 40

37:0'Donoghue & Padilla nnanNS 1019w 293 ,N911PNI DINNA MHRTPRD NMNOON

"There is clear consensus on the need to identify administrable limiting principles to ensurc
that Article 102(a) is enforced only when strictly necessary, i.c., minimising the likelihood
of costly false convictions. The emerging consensus is that intervention should be
restricted to industries: protected by high barriers to entry; where one firm enjoys
considerable market power; and where investment and innovation play a relatively minor
roler.

YINAYIN 11 NDMN ATNNY TUNS DYWUNNY 20OYUNH NV DAY .N

NPY09 %95 T2 .Y BIVY NONIPY NYNY NITOINIYIN PTA NDOYN DY NNYND N0 D80 1NN .41
P99NY NYN NN D NON NHWNNY Y0AWNN YYD NTHRY AN D2 PV N T VOVYN N2
133 IN9 N5 NN NAX YY NOIX B YD1 1YaYIN MAINNN PINY N29 oY 95 1P 1t nbNYAa
YDTPND PTN NNYIN NHNPDOIM MY PYD TIDNIVY MWON Y1191 2WNNN2 NN .)P9190IN0 bya »1d by
JNINNN MY TRV (PN N29 PY0 SY In1on)

NN NN 7Y NON DY IRPPA NN LD NZYNRNT Y0AWNN YY1 N2 2P0 1NN NDNY NINT 1YY 42
AR MM DY MOIN DY NANTINA PINY 29D .72V IMMWRY ON D TN 9I0 MIPN M2 N nda
DRI DMIVY DPYP 121N 1DI0 NI OWNT PIW 1NN MAIWND WHRYH M) N dnda
NIANTN ,INPN NNV 1OINN NNNT NV — NDOYN DY NMIYMN NYIANY NOVINND 1YY .DYMynvn
2192 SINNNN TONNN Y012 NYNAY NIANY 1210V MDY NPNIAN MY 1O 1PmYia)
DY IMINAD NNYIAN AN DM TYNDI 79N DDPUY 27 5PpYn oN»o v NN mna1on xMnn
19N NONY ,NOWNNY YVIWNN XY NYNY .DYPN DN DMIPHRN AN MI) D MNY2 PN Ny

.321-1 316 oT1mya ,OECD-n 700122 991NN TINND NTHY N #
Nils Wahl, Exploitative High Prices in European Competition Law - A Personal ;5-4¢ ©1mya Jenny ny1-nin®
Awpna Reflection, in SWEDISH COMPETITION AUTHORITY, THE PROS AND CONS OF HIGH PRICES 47, 62 (2007)
YT U2 AMIINNN NPIWI TPOTIND MIAZIN 1T-5Y 12122 NAN NHINK , NN DDA NOPIN I 020 M
TPPIVINT MINDA MY 7Y NP2 NYTIN D) XY .0V DMDDN DMPHM ,737-736 oy1mya O'Donoghue & Padilla’
nmamaInn CvIR Mvwa i Leadiant Biosciences Ltd. mian 70 ,9mn ya ,nvpn nnvns 12712 15.10.2019 ovn
(M2 PN NI PN NN HY DY NN Y9011 ,CDCA Y won minn NN NYDNY M NMInn nonav
https: /7www.agem.iymediazcomunicati-stampas2019/10/Avviata-istruttoria-sul-farmaco-di-Leadiant-per-la-
Excessive Prices in the nNwwa yp1 non OECD-n oono 2018 mvw Tonna o My cura-della-xantomatosi
NMYYIPT DMINNAN DMPHN NPNIZ PNNTING W WK (Maran— OECD-n 1aon 1909 "Pharmaceutical Markets"
D>1PNN DY TTINNNZ NN TITN XN N2 VI DN 290 2200 NN TS2,M9INN 93 DNNN N D3NN 1N D
Y MUNAEILIO NOYIN UNIWIA MINNN MY 0 HIN 1IN 09123 3 ,9IIN? N AT AWPHA NN Piva D9
7733 09190 12¥2 POI0MN bya »13-5Y NaNN NN YW Awpna nbn
D222 DTNIN SV 121, NNV MEN 5 03NN DNIN 1T DMPONY 12w 798 Tmya ,0'Donoghue & Padilla®”
21251 DMPNANN DIIPHI NINDIN NVIAND NIN-9Y VIPY YW 12 NYN DY 19INY DRI, 0NN
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D311 N2 MNI9N NPNIAND MNYYN AYN NINYHRY DN DPYPN MIAPYA),MINNN PIin SV
MIYNI VIPIY ,DYMEN 19INT NYIAY ¥, MNNNN MNDYN NN DIWYNY MYLY DN DD
NN DN D19 D3PNAN DIIPN DMND PN TN YINY N2 MUY ,NNSIND DhYa Mt

N3 D997 0PN MNOYH DY N

DI 3 N ,INNNN PINA T ADY HY PR MR 12 NHWNRNY Y0OUNN NN M0 ,TI0 TYHNI
MANNN T AN MANA NPYINN 29-5Y WIAM INDINN 9PN MY NN N0 PN DY DV
NPAY MYIBY NPYIYIN HPMOYYNY NNHYIY ,D12TN ¥20H JMN 9121100 193550 JPPNY DXNND)

JINNN PIN YW ITPYON DY 2WHNN XY, PIVN MNNONN2 NI N NNNNA NY)9

L1999 Y11 38593550 IWPN2 NMYRYN NTTY M2 N 2NV PNRY MIANN D ,PINY MY IWpna
INIVIDNT YMINN PWIP 1N .0NINN XD DN DINN 122 PNIAN PN ,MINNN PT DXOD1IN POY
D991 N1 WP DY TTINNNY PNONINN NN ¥ .N12) N ONDA NN N2 DY NOIND 127102 TN
PNYI DYIN . /NINNN 9772 DI0N 1 N3PV ,N1INDY ,AWARD NIWY Y09WNN DY . T191 D1V
PPN VIVAN NN VVINY NNYY DMV HY MYaTaIN MAYYNNN NPMINN NYYD DY NPVaun
DVMIYY ATITIN 1123 10D ONYA NN N33 HY NOIRD NDIDNY 73, MINNN 17T DN PHYY

NN NN DYLN 12 0 .(EX-Post) TAYTA D PNN DY MPD ,NUYND NION ,MNNN N2OYI IDY WATY
DD T W, DNNA 2WNNY 11200 ARSI NPTHN AIWND NPT 7MIVNI NYY 12 IDdwnw
NINTI MW PIVI DMIVAND T, TAWTI XD NPINNITNA DIHYNN NON DD .NINT MUY DINN

MYNRN PRINKD X PRINKN YT DY 210 DX

DX DIDISN MDD TY MIPYO PIn vaY (ex-ante) UNXID DNN Mo SV 1772 bwnb o
MR PA2 AN P AN NN MIAWNNT MPTSN W QUKD YUY N Y22 vIndwn .1996-1WNN
N DY DINPOVNR DMVN TID? MNINY DIOPN NN NYVINT 1TYNY DNYL I 7 Hwd Hv
9¥ N2 NN HYI DM YR IX Y9250 NPYTH MIYN YW DNPWN  MONNR YNPYUN NNN
THROR NINN PN .INIWI DIV DY NP NTY DX2INY MINN NNINNY NN N2 PN Dya T
7901 YT NYIIIN IN NPIDNN YV 11277 OMP AIWUND T2 ,07M00 13N DY INMNX 0¥ NNRN 0NN NND
(NN PIND 6 PYD IND) T2 PLIMN DI TUNI IN NOMIN ININN NDIP IWND 0NN DOPNY
YT-0Y QINT NP D) 21791, 1MPYI2 PV POISNINND YA HY MINTI NY0IN UXIN DIVNR NMPY

39, 09VNN N2 NPMTNN NYINM NPNDIN NTYI NOHNDIN MY

2V OYON NIN DPNNA NPTHRN DY MAWNN DIPITINY DIANNI NPTHN MUY TRIYY 90N YY)
, 1D AN JVW AN NPI9N NN NVINT DIPN ¥ TYUND 1PV WHWN N O .PTI PIvn nyap
2N 23 DPNNN DY YAVNY NIV NNTHN DY NPY M2AIWNNY DD 0D .DNPYN 0N NI
2V 1210 NYY) NON D922 YINWN D)X .1 Y9000 NP IN MUIN NYIP 07051 NYUN DN PN

NWNN PTVNY PV DY DMP D MPORN T

NIT N 22210 DRYR DN MY NN ON22N NN NDY DX NN PN NOX DY HY 0n»dP ,)ON
101D DIDIND VIO MYYD ¥ T2Y T2 NDY UNIND DYOPIY NNND 0210 0D 1NN 0D MPony
M) N N9 PNR NYya

-29-28 ©7my1a Jenny nyT-nn ;734 Tinya ,0'Donoghue & Padilla’
2317 Timya ,mubnnn nmn N 5
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DY JOIN AN PINILOT PTA NDYN NONND IWNI INTHY NN NYWNNY YVAWHRN YYD PNNYND  NNY 49
SINRAIN PTI NRIYMY NHVNNT SOIVNRN YWPTHOT DY YSIIN NN PAINND 9NN P12 NDWN

ONIND 1272 N NnaY raby -11h ihana A

Y0AWNN YYD WP 1 191N MNPRN PTA NDOYN NPNIT PLAVNI NINN AR 1Y DIV .50
MYSNNT NPYN YW NN9INT 19129 10 POW OINTPND PTL MND PTN 3D, PNAND NOWNHNT
MY YN YW TIT2 NYYN HY M NOINT MNLENT INSDI NI ,DIPN 510 .01NN MM
W33 YD N AWPNL ANIADY MPRY NHNNM YN 29NN 291NN 1T 12°YN DIY 137 .N91N]
Y77 HY NYSINHY NDIND TN TIY DPMYNYI DNNAN NTNYH NZYN TV ML NPINY 012100
APV ; NYWN DY NI ;O DI TV DININHDN YT IYNNNA AN P, MIND NI
PWINN YN SOMYIN PYI MINNN MNNANN DY NPYN NPIN MIYWNT DN NI NONT ITYN —

41 192 YINPWN HY NN NTRY DN D) 11D M550

NID M) PN ONYA NN D 1201 1T YAPY NDWN TV NHNPPA PIN PTSY ONPRA PTN N, MNND 51
NYSIN PVIPMITH NHPN TWNI 42,9810 YV 95551 15990 MONIPNT NN NSN IINY NN
NYVPZANY YNNI MIANH D1PPNNL PWNY NTNIVIND 7PN NOY MIAVNI MDD NIN-2Y NTHYHD NN
DN’ DINNA MVOAYNT MITD TANPNN PP DVT MDD NNRNP D T DN TSD 3,797
IV IV PTA POA 44301019 NPYY WP DINY NIN PASIND YV 390N TN NnnY a0
;M2 N ONY2 PR AV NPNAY 0OV NN INTPNN PTI INWNIY ¥ap) United Brands
P10

"252. The questions therefore to be determined are whether the difference between the costs
actually incurred and the price actually charged is excessive, and, if the answer to this
question is in the affirmative, whether a price has been imposed which is cither unfair in
itself or when compared to competing products’.
253. Other ways may be devised - and economic theorists have not failed to think up several
— of selecting the rules for determining whether the price of a product is unfair™.
D20V PRRN DND 217D W NYNIN 25w — 120W-1T Y09VN 1NN L NION 2NN Y9N YT N2 52
00N ']D'J NWNNY 922 A9W NIM MDY ]"J‘J AZINT NN P2 VAN NN MYSNNI N0 NN
D>INNN DMININT INNYNT IN NPTV 110 IN52 XIN NIANY 119100 1NN DN N2 W v 15wl
) ,N2N INY TYY F.oMahn DN WA VTR PXNY D030 0N DMIMKRN Da5%win . DMINN

229N NMN2Y 090N DMVAYN 0NN NI ,PIDI N N NNINN YVIVNN NINN

Michal S. Gal, The Case For Limiting :n2¥0 9¢ m079 N9IX N0 NADMOY TORTPR NN Nt WP N
i Private Litigation of Excessive Pricing, forthcoming JOURNAL OF COMPETITION LAW AND ECONOMICS (2020)
Michal S. Gal & Rivi Dahan, Legal Obstacles to Private Enforcement of Competition Law, 3 MARKET AND
{Gal & Dahan yonb) COMPETITION L. REV. 133, 140-144 (2019)
.143-140 Tmya ,Gal & Dahan
Case ,"A price which is excessive because it has no reasonable relation to the economic value of the product #
General pny ; (United Brands s y9nY) 250 npvaa ,27/76 United Brands Co. v. Commission 1978 E.C.R 207
12 npoaa Motors
.249 npoaa United Brands y»y 3
Case No: C3/2018Q1847 ; 32-30 ©>7wya Jenny nyT-min ; 760-755 oTmya ,0'Donoghue & Padilla : nanana
Competition And Markets Authority v Flynn Pharma Ltd & Anor (2020] EWCA Civ 339 (9 March 2020) ,The
AFlynn y»¥ 15nY) 65 npooa
.253-252 mnpaa ,United Brands yy 4
1739 \9n2) 149,147 mNpoaa ,COMP/A . 36.568/D Scandlines Sverige AB v. Port of Helsingborg (2004)%
AScandlines
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NPNY INPNA 1T YnPnn >vawnn nann NN United Brands 12y2 yapiw »25w-110 1n2nn

DY DNHNN TIIPYY DY MNNN 1NANRN NNANN PTN PO 1NN INNOY DNWYN ToNN2 .N2OYN
7 MAINK MO HWA P P90 TIPR M2DIT NNIND JNANN DY NRNNND 101N DY P2

NPT ININOT-5Y 12NY DXPNN PN T AP OINTPRN PN M T 12 INKA NP3 own 1o
HSY NPANT MDY MNP YNIY IR SN2 TY NYP 0NN 12,180 MDDID .05 DN
VNI DIVNMA TRV NPIN ,DINNN DN HY PNRY INNIYD Y827 110 N7 )2 10D ; MDY
mnY United Brands y23ya yapiw »0ovnn ynann DY 03Ia5vN MY yuvn (Piva nTN2a nno)

™A% ALY YV 1PYYN VOYNRN NP MO ,TIAY .NIPN IMNI DIWHY DI P NI NN AN
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n16. In United Brands, as well as in several subsequent decisions, the Court regarded as
contrary to what is now Article 102 TFEU the application of a price which was excessive
because it had no reasonable relation to the economic value of the product supplied.
Accordingly, only ‘disproportionate’ or ‘exorbitant” prices could be in breach of that
provision. The Court laid down a two-step analysis for that purpose.

17. The first step in the analysis is to determine whether there is an excess — that is a
significant difference — between the price actually charged by the dominant undertaking
in the relevant market and the price which that undertaking would hypothetically have
charged had there been effective competition in the market (‘the benchmark price’).

18. The Court has acknowledged that there may be different methods of determining
whether the price is excessive For example, when possible and appropriate, a comparison
can be made between the sale price and the cost of production. This method appears based
on the idea that there is a threshold price which guarantees a satisfactory margin with
respect to costs and that, beyond that threshold, the price charged by a dominant
undertaking is excessive. The focus of the analysis is thus on the margins (or on the
profitability) made by the dominant undertaking in the sale of the products or services in
question.

19.  Inother cases, the Court has made a comparison between, on the one hand, the price
charged for the product in question by the dominant undertaking and, on the other hand,
the prices charged in the same market by non-dominant undertakings (comparison across
competitors) or by the same dominant undertaking at different points in time (comparison
across time), or the prices charged in other geographic markets by the same dominant
undertaking or by other undertakings (geographic comparison). The underlying idea is that
if the selected products or geographic markets are sufficiently homogenous, a comparison
of the prices can be meaningful. Likewise, the pricing patterns of an undertaking over time
may also provide useful clues.

20. Once it has been ascertained, by virtue of one or more of those methods, that a
significant difference exists between the price actually charged by the dominant
undertaking and the benchmark price, one must determine the extent to which that actual
price is unfair, cither in itself or when compared to competing products.

21. That second step in the analysis is to investigate whether the difference in price is

merely the result of an abusive use of market power by the dominant undertaking, or the
conscquence of other legitimate reasons.
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“While these cost concepts are well defined in theory, the application of price-cost margins
may be very difficult in practice. Complications are unavoidable when considering pricing
strategies designed to maximize the sales of a group of related goods and services rather
than a single product or when the product is manufactured by multiple company divisions,
possibly across multiple countries, over several years and possibly also relying on IPR
based on considerable past R&D cfforts related to a different product. The reason for the
difficulty lies in the fact that the profit maximizing pricing decisions of such firms involve
setting prices such that the overall cost of production including all common or joint costs
arc covered. This implies different price-cost margins for products facing demands of
different clasticitics. As a result, it has been suggested that the pricing policy of a
multiproduct firm should be analyzed in its entirety”.
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»Further complications arise when the manufacturing of the product under analysis is
undertaken in parts by multiple company divisions, across multiple countries, over
multiple years, and perhaps relying on intellectual property resulting from considerable
past R&D expenditures on an unrelated technology. Even if one could devise meaningful
accounting rules for approximating the return on capital and the weighted average cost of
capital, deciding among the various available options would always be arbitrary...
Accounting procedures do not provide for capitalization of R&D and advertising, do not
address inflation, and do not properly adjust rates of return for risk. Thus accounting profits
do not reflect economic profits except under the most unrealistic assumptions. The
relationship between accounting and economic rates of return hinges on the time shape of
net revenues, something that varies across industries, across firms within an industry, and
even across time for a given firm. Nor can the divergence between the two rates be assumed
away as small. As Fisher and McGowan illustrate with their calculations, “there is no way
in which onc can look at accounting rates of return and infer anything about relative
cconomic profitability or, a fortiori, about the presence or absence of monopoly profits.”
These problems become particularly severe in industries where firms invest and innovate
regularly. In those industrics a few companies succeed but the winners typically obtain
cnormous profits. Those profits would appear excessive ex post, when the innovations are
commercialized. However, from an ex-ante perspective and once the cost of capital is
adequately adjusted for risk, competitors may earn normal profits: the huge profits carned
by the winner(s) may compensate for the huge loses made by all those who fail. Our point
is not that firms do not carn monopoly profits. Some surely do. It is that it is very hard to
say when this is the case and to quantity how much of the profits—and therefore how much
of the prices—are the result of monopoly rather than competitive tactics”.

DD DMP D XTNY W 1Y 1NN NIMY DYDY 19V, NIN QR DIPIY» DOYP NYYN IXNWNN 1Nan .73
NMNNNNIWITY T2 ,N10Y Y0V DI X¥N» DN2 DIPNRN DN DOYN ,DDID .ARNYND YU
YT AN NI 21N NN ANIND PN NXNYA 72,000 TY MPYD NIND MNTY IWN MnNN1on
Mt 99921 ,0N2 DMMNMYN DNINA DDTIAND NN MAMYI NPNY NTIZY DINN DI MINND DPNvIA
MDIMNI PIV ININ DINNND OMININT ANNYN DY TUN 7T NIMYN MDY ,71P8910 1070 ININ

YTIT WM NOW DTN MINIDD IN IRIND M 25V NN M RPN TNE2 WPYINY IMDY 10 MNpY oy &
NN INMYNTZ DN TWND N3 AUNNNT Y TN NPYS U0 a3Imn ¢ MmN moya Mo 1 NIND 1PN N DMDY )
Y MBS AXImn 1NN

.767-762 ©Tmya ,0'Donoghue & Padilla : 781 ynann 0iw»aw 000N DPWR YOIV DPWPN Yy Nanne

n12Nn Yw NYSTIWNRN NNn MY IR JMAan Nt 1113 wanwny Ypn - WACC - Weighted Average Capital Costé?
MMTI DWDPRYH DY 29 NIINN MY YY DDINDIN DXTTH MNYAY YR N TTAY .ANYANT MINNa 0INY» 71730
DMMNMAN NIINY DMANN OIMIIN N 7o NX avnnn TIRR - Total Internal Rate of Return : on»21 o»avon
N13NN Yo DNI¥»HY YNNI NN asmn ROCE - Return On Capital Employed; oans ;mnan yain nmims
DYTTAN Y NINTINT N DIDN BT NTIPII 2890 PNNN T2 DM MNIN XD NNIND NN NN 9-5Y 28nm
DV M1 MNNINONRM 22-21 0TIRY3 1717 NYT 909 NoD) : DMYN

Robert Lind. & Mike Walker, The (Mis)use of ;0w DMK 0WDONN OMYPNINTD 64 Tyl ,OECD-n maon™
profitability analvsis in competition law cases, 25(7) EUROPEAN COMPETITION L. REV. 439. 439-446 (2004)
.D¥ MDD MNNDRONM ,8-7 oTmyva Evans & Padilla !

40-39 mxpoaa, Wahl ny1-nin??

O'Donoghue & :IN7,79171°NN NPIDON NI DMWY DN DPNY P IRNVAIY DWODN DPYPN Yy napind™3

AKKA )y ;772-769 ovmimya Padilla
18



MPDIW 0 12 AMDYIN PNHN ; INY AMDY MIIN NPT NWY MNY MNINOY NIVNI nnpo v —
Y21 MIINN MM P2 1NHRIONYN O 1IN L) 1D 101 MNY DIDIN NN \PNWPYD ; AN
DY NN TPINNND FPVIPMT NN MINNT DN ANNIYAN NN DY T3 NT M1N R min}a)
NI YD YOI WK AXINY DPHINN DINNI DPNYN DINNNN DN : TP NPND MOYNT N WY
DN ,THN N YRN MINNNNND DMP OPN DNIIISN NTH MI2 X 1N PND2 12N INmnn

74 IPUNTIONIN NN NN INNYNNY NI 070NN ONN OINNNKNN DMIXINN

NNPY Y 0% PYN NIPNI — DNV 191 OPI9 TNIRD PAIDMNT H¥2 HY AXIDN 1PN INNYND WK .74

NYN PYN DN BT THIRY AZIN 1NN HY aUnD DMWY DD DRI KLY MO NavNa

NPIIVNY NPPDY MLINN IPVON N ,MMUNN MOY2 19Y7 INDY DINNON DRI NPNY DMWY
75,272 MNY MNP 29-5Y

STINNA PNRN NN MPNNNY POV DDIN MINIVIDNPN MWIPN T NSINY DMV DOYPN .75

51T NI Myvn NNRY MPONRY 0NN DY DINNNIA MY XN NN PNNN DND WIAPN

MDY ¥ — 0N NN NDN MYOLN PNNN D171 AN NPIN NN MYL PHNY NTIVN DY, To5v]
NTIN NDWN DY NNDINI MV MWD VP

2791 O 0Na 0PN P9 TIYYN TN NIY) DDA YINWNY 12 ON N2NN ANHNND MVN .76
YINIY MY W ,5905 199110 9NN NN TY 9193 19IND $2a8N0N NPEPITIN DY TWarn Yad any
MIPONN DNAY DIPNANN DIPNA DM 76,(N9PHRN MDY ONNNDY 1NN YI3) D2INAN 99UNa
7 77.0MA9NNN NNNN APV TMYNYH 19INI M) 19NN DA PIINN by 23 N1 M1aa Ny
AWPNA NN PN 0) XIN N2V 39107 NN ORD )IN2Y NN 259WY 712Y7 ¥ 110W nwap InND
1PPOY 2D NYIAP TIINY 7222 DINANNN TAND PONDNY MY NOINN NTHY MY DINDN D INND M
NPY092 NN NN DM DYY NTAYA ITH IR 2 PNINNN PNHNNN XMYyNYN 191N M1 1NN
.DINNA IDIIN MVOIVHN MDD

D NDA NID DAMY NIA3D PNNHN — bYW 11N JNana NWD Abwn .29

NN PN DY N9 INNN PN DY Y T-DY VAPV NN 1A% NYWN X DDAV YT ,NNND .77
N2 DX NPV POY NON PAMINND PNHRNN XMYNYN 1IN M) XN PNNNY 72227 RY ,mY5550
NN TYINPHN DN PNAY NN NN ZHNNNT MNI NI0N DI .PINY N29 PO NWHI N

Mark Williams., Excessive Pricing, in SWEDISH COMPETITION AUTHORITY, THE PROS AND CONS OF HiGgH ™
NPY09N N2 MINAND NNIN I8N P DRNYNAY DN ONYPM Nt P 5y nanmin? PRICES 128, 149 (2007)
.769-767 o1mya ,0'Donoghue & Padilla ywa ,marnn

)9 7Y PDMIND 22 W ANINN 1NN HY INNYNIY DODN OOYPM MR P DY NaninY .41 npoaa , Wahl ny1-nnns
773-772 oTmya ,0'Donoghue & Padilla w9 Nn nproan 'x1a 0ot

;22PN AN INT T3 PNIBN 3NN PN TPOMAN MINDN MY % 2,97 Npeaa, Flynn pnya o s ny qwpna’

JING 83,7202 TN JNAD2 PANDNY IMAIYONI NDWN NINIY DPIYANA 0NDNNN Y9I AN DN NN PN NN
PNPLY DNMNNT NN MY Y NZN ITW NN P MINKR NN NPNI NPNNTINAY DNMAN PYIDMNN Y¥aw 935

NVYNNA DYYPYN
a difference between rates ...” : yIPYTI 55 NPoaa yap na AKKA 1v3 %9 Nn PTN M NVYNN T IWPNA INYT
may be qualified as “appreciable’ if it is both significant and persistent on the facts, with respect, in particular,
INT ;DY MNDHN MNNORONRM ,"to the market in question, this being a matter for the referring court to verify.
N2 ;799-797 Tmwa ,O'Donoghue & Padilla ;45-43 npoaa ,Wahl ny7-nn ; 38-37 o>1mya ,Motta & de Streel : D)
12 Tmva 1717 nyT
.314 Ty, NYMONIIN N TE

19



AANN DPN0Y N290N ¥A1) NN XY IN0DIMND MON DY NYIY 181 NID NIV MaxD
NN DN D29 ¥22) ,n9yY onva Ty OECD-n ¥ 51yn 119N N1I0N2INPRN TINRD NTHY1A
Y192 NN 12NTH ORN NAY W PITY,EMN MDY AXIBN NN P2 WD DY 2D NMIDYN 1NN 29D

79 0PYT TAMINNNY NPN AW MLVN DTN, T2 1NN NN

wThe second limb of the test implies that it cannot be determined from a comparison of
prices and costs alone whether prices are abusive. A high profit margin may result both
from the exercise of market power by setting high prices and from superior efficiency of
the dominant firm leading to low costs or a superior product. It is thercfore necessary to
find out whether a high profit margin originates from the exercise of market power duc to
a lack of effective competition or from superior efficiency in terms of costs or innovation,
in other words whether it originates from high prices or from low costsza superior
product’.
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»The second step in the analysis is to investigate whether the difference in price is merely
the result of an abusive usc of market power by the dominant undertaking, or the
consequence of other legitimate reasons.
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productservice cannot simply be determined by adding to the approximate costs incurred in the provision of this

producl/service as assessed by the Commission, a profit margin which would be a pre-determined percentage of
the production costs. The economic value must be determined with regards to the particular circumstances of the
The » : 317 Ty ,OECD-n 72012 >011ND TINNN N1y ; »case and take into account also non-cost related factors
case law described above shows that the Commission and European Courts addressed the question of excessive
prices only in markets with an entrenched dominant position where entry and expansion of competitors could not
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